This article is based on a national report that was written for the XVth World Congress of the International Association of Procedural Law that was held in Istanbul in May 2015 and that focused on Effective Judicial Relief and Remedies in an Age of Austerity. It first of all sketches the general judicial context in Belgium and some of its relevant features: the judicial organisation, the goals of the civil justice system, the course of an ordinary civil lawsuit, the role of the court, and the litigation costs. Next, a detailed and critical overview of the current and future procedures that offer relief in small and simple matters is given. The current summary order for payment procedure, which was introduced in 1967, did not meet its goals. The article concludes that a new trend is emerging in Belgium, namely keeping small and unchallenged claims outside the judiciary and providing for cheaper and more efficient alternatives.
Judicial Context
This article is based on a national report that was written for the XVth World Congress of the International Association of Procedural Law that was held in Istanbul in May 2015 and that focused on Effective Judicial Relief and Remedies in an Age of Austerity. It gives a detailed and critical overview of the current and future procedures in Belgium that offer relief in small and simple matters. Before analysing these procedures, it is important to sketch the general judicial context and some of its relevant features: the judicial organisation, the goals of the civil justice system, the course of an ordinary civil lawsuit, the role of the court, and the litigation costs.
Judicial Organisation
In 2014, the Belgian judiciary was reformed. 1 The most important parts are the reorganisation of the judicial districts, the introduction of judicial mobility, and more * Stefaan Voet is an Associate Professor of Law at the Katholieke Universiteit Leuven and a Visiting Professor at the Universiteit Hasselt.
1.
See for an analysis B. Allemeersch, P. Taelman independent judicial management. 2 The reform aims to achieve three goals: (i) better judicial management and more efficiency regarding the use of public means, (ii) reducing the judicial backlog, and (iii) more judicial quality and better judicial service through specialisation. A second part concerns a major judicial competence reform. On the one hand, a (specialised) Family and Juvenile Court is created. 3 On the other hand, some civil and commercial competences are re-allocated so that a dispute is adjudicated by its natural judge. 4 The goal of this reform is a more efficient administration of justice in family disputes and a speedier and more qualitative adjudication of disputes by the judge who is best suited. Belgium's current judicial structure (after the 2014 reforms) can be summarised as follows. 5 There are five first instance courts: Justices of the Peace, Police Courts, Courts of First Instance, Commercial Courts, and Labour Courts. In the context of this article, the Justice of the Peace is the most important one. It has general jurisdiction over all claims that do not exceed € 2.500 6 and specific jurisdiction over, among others, landlord-tenant cases irrespective of the value of the All courts discussed in this article are federal courts. Although Belgium is a (complicated) federal state composed of three (language) communities and three (economic) regions, the judicial organisation remains a federal competence. The three (language) communities are the Flemish (Dutch-speaking) Community, the French (French-speaking) Community, and the German-speaking Community. The three (economic) regions are the Flemish Region, the Walloon Region, and the BrusselsCapital Region. claim. 7 It is regarded as a small claims court and an easily accessible court, in the sense that a petition can be used to bring a claim (instead of a more formal and expensive writ of summons) and pro se litigants are common and allowed. decisions of the Labour Court can be appealed, irrespective of the value of the claim. 20 Finally, on top of the ladder, there is the Court of Cassation, Belgium's Supreme Court. There is only one Court of Cassation. It is located in Brussels. There are three courtrooms: one handling civil cases, one dealing with criminal cases, and one handling social cases. Each courtroom consists of a Dutch-speaking and a Frenchspeaking department. The Court of Cassation deals with appeals against judgements rendered in last instance. 21 The review of the Court of Cassation is of a limited nature. It does not decide the merits of the case but merely examines whether procedural rules and rules of substantive law were complied with. The Court can reject the appeal against the challenged decision, or it can quash that decision. In the latter case, the Court will refer the case to a court of the same level as that which rendered the quashed decision in order to obtain a new decision on the merits.
Goals of the Civil Justice System 22
There is no general consensus on the goals of civil justice in Belgium. Its main goal is the authoritative determination and enforcement of rights recognised by substantive law. Civil litigation is commenced when someone violates or refuses to respect the substantive rights of someone else. The outcome of the litigation leads to an enforceable title. Belgian civil procedure offers the framework within which this process unfolds. It regulates which court has jurisdiction, how a civil lawsuit is conducted, and how a judicial decision can be enforced. Belgian civil justice serves two additional public goals that are not in the direct interest of the litigating parties. Firstly, the demonstration of the effectiveness of private law and the court system. Civil litigation demonstrates the consequences when one does not act in accordance with one's civil obligations. It therefore has a deterrent effect and a preventive effect, in the sense that further litigation can be prevented since many of the legal issues may be resolved on the basis of previous case law without the need of bringing a new case. According to Allemeersch, not only the effectiveness of private law is at stake in Belgium but also the effectiveness of the court system as a whole. In each individual case, Belgian judges are at least implicitly trying to demonstrate that in the long run the system is an effective system. This also means that the length of the proceedings is not an issue to be determined by the parties. Secondly, there is the development of law and guaranteeing its uniform application. Although Belgian law has no binding precedents, 24 it is clear that judicial decisions are an important source of law, albeit always submitted to legislation as the primary source of law. Especially decisions of higher courts, in particular the Court of Cassation, are considered authoritative. Lower courts can rely on these decisions to give reasons for their own decisions. All of this enhances the development of the law and its uniform application.
Course of an Ordinary Civil Lawsuit 25
Belgian civil procedure rules are laid down in the 1967 Belgian Judicial Code, which replaced the French Code de procédure civile of 1806. 26 Belgian civil procedure therefore belongs to the French legal tradition. The goal of the 1967 Code was to introduce a less laborious, a faster, and a less expensive kind of litigation. The basic rules can be summarised as follows. As a rule, proceedings are initiated by serving a writ of summons, 27 which is an official document that is served on the defendant by a bailiff. They can also be initiated by filing a petition, 28 but only when the law allows it, or by voluntary appearance of the parties before the court. 29 As soon as a docket fee has been paid, the clerk of the court registers the case on the civil docket of the court. In order to prepare his defence, the defendant should have a minimum period of 8 days between the day the writ of summons or the petition is served and the day the preliminary hearing takes place. 30 At the preliminary hearing, the parties or their counsel must appear in person. 31 Legal entities are represented by their legally empowered representatives. Before the Justice of the Peace, the Commercial Court, and the Labour Court, the parties can be represented by a spouse or by a family member as long as the representative holds a proxy and the court allows the representation. 32 In tax cases, the court can allow the parties to be assisted (not represented) by an accountant, a bookkeeper, or an auditor. 33 Before the Labour Court, the parties have the right to be represented by a union representa- tive. 34 In some labour disputes between an individual and a Public Centre for Social Welfare (PCSW), some particular rules apply. 35 The individual can be represented or assisted by a representative from a non-profit organisation or association (e.g. a poverty association). The PCSW can be represented by a lawyer or a staff member. The preliminary hearing deals with two categories of cases: cases that only require short hearings 36 or the more complex cases that are referred to the docket in order to be allocated in a later stage to a pleading room of the court. When one of the parties does not appear, the other party can claim a default judgement. 37 When none of the parties appear, the judge cannot deal with the case and refers it to the docket. In the complex cases that are referred to the docket, the parties exchange briefs (or written pleadings). These are written documents containing the claims and the defenses of the parties. The original pleadings are filed with the court's clerk by mail or through personal delivery (to date, this cannot be done electronically …). 38 Simultaneously, a copy of the pleadings is sent to the adversary party. 39 Normally, the parties themselves have to agree on a procedural calendar in which case the judge of the introductory courtroom ratifies this at the preliminary hearing. 40 If the parties do not agree on a procedural calendar, the judge imposes one, including a trial date. 41 Once a calendar is determined, the parties have to respect the deadlines. The court disregards pleadings that are filed after the expiration of the deadlines. 42 At the trial, the parties plead their case orally. Lawyers do most of the talking. However, the parties can plead in person unless the court forbids it for reasons of improper or unclear use of language. 43 Although the oral pleadings are important because they give the court a first impression of the case, their importance should not be exaggerated since the court does not have to answer to arguments that are raised during the oral pleadings. As a rule, the parties are not supposed to raise arguments not included in their briefs. 44 The court takes the case in deliberation after the closing of the hearings. Within 1 month, it has to render a judgement. 45 When this term is exceeded, the judge informs his hierarchical superior. If he does not render judgement within 6 months, the case can be withdrawn from him. If the court is composed of three judges, it reaches a decision by majority vote. There are no dissenting opinions.
Role of the Court
One of the basic principles of Belgian civil procedure is that the parties autonomously set the limits of the dispute. 46 They decide (i) if proceedings are initiated, (ii) who will be the parties and (iii) the cause and the object of the claims. 47 Within this framework, the court decides the case. For example, it is not allowed for the court to involve ex officio other parties in the proceedings than the ones designated by the plaintiff and the defendant. 48 Another example is that the court cannot grant a claim that was not expressed, nor can it grant more than what was claimed. 49 The question arises what the role of the court is. First, the court plays an active role with respect to the procedure. It sees to the orderly evolution of the proceedings, meaning that the procedural rules should be respected and that a judgement should be rendered within a reasonable time. Second, in case the parties do not succeed in producing sufficient evidence, the court is obliged to order a complementary inquiry consisting of, for example, the submission of certain documents, witness depositions, an official visit to the scene of the facts, the personal appearance of the parties in court, etc. 50 Third and finally, the court can ex officio complete and/or substitute the legal grounds that the parties have invoked. In other words, the court is obliged to examine the judicial character of the facts irrespective of their qualification by the parties. 51 However, the following conditions apply: (i) the court cannot raise a dispute that not has been raised by the parties, (ii) the court can only rely on facts or documents properly submitted to the court, (iii) the court cannot change/modify the cause and the object of the claims, and finally (iv) the court has to respect the rights of defence. The latter means that the court has to give both parties the opportunity to give their point of view. 52
Litigation Costs 53
The provisions on litigation costs are laid down in the Belgian Judicial Code. 54 The basic principle is that these costs are born by the party who loses the case. 55 These litigation costs are: 56 -the court and registration fees; -the price, emoluments, and wages for judicial deeds; -the price for the authenticated copy of the judgement; -the expenses concerning investigative measures (including the expenses of witnesses and experts); -the expenses for travelling and accommodation of judges, clerks, and the parties when their trip has been imposed by the court and the expenses of deeds drafted with regard to the legal proceedings; -the expenses of the judicial proceedings as stated in Article 1022 Belgian Judicial Code; and -(in case of judicial mediation) the fees, emoluments, and costs of a mediator.
The most important court fees are the docket fees: the sum of money charged by a court for placing a case on its docket. These costs differ depending on the court before which the case is brought and on the value of the claim. These fees were raised in 2015 (Table 1) . Particular attention should be paid to the expenses of the judicial proceedings as stated in Article 1022 Belgian Judicial Code. This article, which was amended in 2007, introduced the partial recoverability of lawyers' fees. The expenses of the judicial proceedings are defined as a fixed compensation (or lump sum) 57 for the expenses and the fees of the lawyer 58 of the winning party. The amount depends on the value of the claim. There is a basic amount, a minimum amount, and a maximum amount (Table 2) . At the request of the parties, the court can decrease or increase the basic amount, without exceeding the minimum or maximum amount. The following criteria can be used to do so: the financial capacity of the parties (only to decrease the amount), the complexity of the case, the contractually agreed compensation for the winning party, and (and this is a catch-all provision) whether the litigation is manifestly unreasonable. Finally, it should be underlined that in ex parte (or unilateral) proceedings (e.g. the summary order for payment procedure, which is discussed hereafter), the plaintiff always has to pay his own expenses. In these cases, no compensation ex Article 1022 Belgian Judicial Code can be claimed. Civil proceedings can be funded through legal aid. 59 The Belgian Constitution guarantees everyone the right to legal aid. 60 This can take the form of an exemption from paying litigation costs, 61 or judicial assistance. 62 Regarding the latter, a distinction is made. First-line judicial assistance means the offering of a free and first legal advice, including the referral to a specialised body or organisation (e.g. a lawyer or a tenants' organisation). Second-line judicial assistance means the free assistance of a lawyer in the form of an elaborate legal advice, legal assistance, or legal representation. The lawyer, who is appointed by the local bar, is paid by the State. It is also possible to fund civil litigation through legal expenses insurance. Under certain conditions, one can get a tax advantage if such an insurance is taken. The aim is to encourage people to take an insurance and to enhance access to justice. 63 2 Available Simplified Procedures 2.1 Overview The Belgian Judicial Code currently contains one explicit procedure to obtain relief in small and simple matters: the summary order for payment procedure, which is discussed hereafter. There are no other partic-61. Arts. 664-699ter Belgian Judicial Code. One has to show that the claim seems legitimate and that his or her income is insufficient. A request must be submitted to the office of the court before which a judicial procedure would be initiated. 62. Arts. 508/1-508/25 Belgian Judicial Code. 63. Sagaert and Samoy (2010), above n. 53, at 224. ular procedures. As mentioned earlier, 64 the Justice of the Peace has general jurisdiction over all claims that do not exceed € 2.500. It is regarded as a small claims court. However, there are no specific procedural rules. The general rules as discussed earlier apply. 65 The presidents of the Court of First Instance, the Commercial Court, and the Labour Court have jurisdiction in summary proceedings. 66 There are two basic conditions. On the one hand, the case has to be urgent. According to the Belgian Court of Cassation, this will be the case if an immediate decision is desirable to prevent (further) harm or serious discomfort. On the other hand, the President can only order provisional or protective measures, 67 which means that he cannot rule on the merits of the case. 68 The court that has to decide on the merits of the case is not bound by a summary order. Again, the general procedural rules apply, although there are some exceptions. 69
64. See supra Section 1. Furthermore, a court-annexed conciliation procedure exists. 70 Before bringing a claim, each party, or both parties, can submit the dispute to the court exclusively with the view of obtaining a settlement. 71 This is called a voluntary preliminary court-annexed conciliation procedure, in which the court tries to achieve a settlement by assisting the parties towards an agreement. The court does not have the power to adjudicate the dispute if conciliation fails. Sometimes, this process is mandatory, 72 for example, in labour cases. The (voluntary) procedure is of an informal nature. The parties can simply write a letter to the clerk of the court asking to summon the opposite party. The court will draft a procès-verbal of the conciliation session. If a settlement is reached, this procès-verbal is enforceable as a judgement. 73 Under no circumstances, the settlement can be appealed. In case no settlement is reached, the court will draft a procès-verbal of non-settlement, in which case judicial proceedings have to be initiated. Conciliation is to be distinguished from mediation. While a conciliator (in most cases a judge) indirectly recommends a solution, a mediator (who is not a judge) does not give any advice about the resolution of the dispute. The mediator only assists the parties in working towards a self-negotiated settlement. Finally, there are the European small claims procedure 74 and the European order for payment procedure. 75 Although both instruments are directly applicable in Belgium, they are far from successful. Their complementarity with the Belgian summary order for payment procedure is discussed hereafter. 
Summary Order for Payment Procedure 76
The summary order for payment procedure was introduced in 1967, at the same time of the enactment of the Belgian Judicial Code. 77 It served two goals: introducing a quick and simple ex parte procedure for the collection of small claims and eliminating the possibility for a debtor to delay payment by way of abusive and frivolous arguments. 78 The procedure consists of two parts: a prior demand for payment and the actual summary order for payment procedure.
Scope
The procedure, which is entirely voluntary, only applies to claims falling under the jurisdiction of the Justice of the Peace, the Police Court, or the Commercial Court. The claim must relate to an established debt of an amount not exceeding € 1.860. 79 The amount must be certain, be fixed, and have fallen due. 80 According to the Justice of the Peace of Roeselare, an established debt is a debt that is prima facie not disputable. Any appearance (or doubt) about the disputable character should lead to a rejection of the claim. 81 If only a part of the claim relates to an established debt, the procedure cannot be used. 82 For claims falling under the jurisdiction of the Commercial Court, the condition that the claim must relate to an established debt of an amount not exceeding € 1.860 has been abolished in 2014. 83 The goal is to make the procedure more attractive for business dis- 
Prior Demand for Payment
There is no standard form that has to be used to initiate the procedure. The Belgian Judicial Code only lays down a number of conditions regarding the information that has to be stated in the prior demand for payment and in the petition initiating the procedure. Before initiating the procedure, the creditor/plaintiff must send the debtor a final demand for payment. 90 This formal notice may take the form either of a bailiff's writ that is served upon the debtor or of a registered letter (with proof of reception). A writ is more expensive than a registered letter. However, a writ offers more certainty regarding the reception by the debtor. The writ or the letter have to contain the following information: -a reproduction of the relevant articles of the Belgian Judicial Code regarding the summary order for payment procedure; 91 -a demand requiring payment within 15 days; -the exact amount being claimed; -the court that will handle the claim in case the debtor refuses to pay.
A failure to include this information renders the demand null and void. 
Procedure
With 15 days of the date on which the 15-day period stated in the demand for payment expires, the summary order for payment procedure has to be initiated. 92 This is done by way of ex parte petition. 93 The petition has to contain the following information: -day, month, and year; -first and last name, profession and place of residence of the plaintiff, and, if applicable, the first and last name, place of residence and capacity of his/her legal representatives; -the object of the claim 94 and a detailed statement of the amount being claimed, including a detailed overview of the different parts of the claim and the legal grounds on which the claim is based; 95 -the court that has jurisdiction; -the signature of the plaintiff's lawyer.
The last condition means that the plaintiff must use a lawyer to initiate the procedure. He or she cannot act pro se. At the discretion of the plaintiff, he or she may also indicate the reasons why he or she opposes the granting of a deferment of payment. Finally, the petition must be accompanied by a photocopy of the written document drawn up by the debtor or a copy of the bailiff's writ or a copy of the registered letter or the original letter, accompanied by evidence that the recipient refused the letter or failed to collect it from the post office, together with a declaration stating that the debtor is registered at the address listed in the civil register. It is sufficient that the plaintiff shows that all has been done to notify the debtor. He or she does not have to prove that the debtor effectively received the demand for payment. 96 The petition is submitted to the clerk of the court who registers the claim. 97 The procedure is of a unilateral or ex parte nature. The debtor does not receive a copy of the petition. It is not possible for the debtor to voluntarily intervene in the procedure. 98 Within 15 days of the date on which the application is submitted, the court grants or rejects the claim. 99 The court may grant a deferment of payment or partially uphold the claim. A copy of the decision is sent to the plaintiff's lawyer. When the court upholds the claim either wholly or in part, the decision has the same effect as a default judgement. 100 Therefore, one of the basic rules regarding default judgements applies: the decision granting the summary order for payment must be served on the debtor within 1 year, otherwise it will be deemed to be non-existent. 101 The memorandum of service has to contain the following information: 102 -a copy of the petition; -a statement of the period within which the debtor can lodge an opposition against the decision; -details of the court to which that opposition must be submitted, together with the formalities to be fulfilled in that regard; -a warning that if the debtor does not act by the stated deadline, all available legal remedies may be used by the creditor/plaintiff in order to require the debtor to pay; a failure to include such a warning renders the memorandum of service null and void.
The decision is not provisionally enforceable. 103 Therefore, the enforcement of the decision is suspended during the period in which an opposition may be submitted or an appeal lodged. However, the decision may be used as grounds for precautionary attachment of property. 104
Legal Remedies
In case the plaintiff's claim is (partially) rejected, he or she cannot appeal the decision. He or she has to initiate an ordinary contradictory civil lawsuit according to the general rules of civil procedure. 105 The debtor can oppose the decision in two ways: by lodging an appeal 106 or by submitting an opposition. 107 In both cases, the deadline is 1 month, commencing from the date on which the judgement is served. 108 The normal rules on appeal and opposition apply, subject to one exception: the opposition may be lodged in the form of a petition. 109 The petition has to contain the following information: 110 -day, month, and year; -first and last name, profession, and place of residence of the person submitting the opposition; -first and last name, profession, and place of residence of the original creditor/plaintiff and the name of his or her lawyer; -the disputed decision; -the grounds relied upon by the opposing party.
Evaluation
The Belgian summary order for payment procedure is not a successful procedure, as is illustrated in Tables Table 3 shows that, in average, no more than 0.3% of all new (petition) cases that were brought before the Justices of the Peace between 2009 and 2013 are summary order for payment procedures. Table 4 illustrates that the ordinary default procedure is much more successful than the summary order for payment procedure.
The entire procedure is criticised: 111 its limitation to claims not exceeding € 1.860 (with the exception of claims falling under the jurisdiction of the Commercial Court), the condition of a written document drawn up by the debtor, the fact that a prior demand for payment must be sent to the debtor, the impossibility to obtain a decision that is provisionally enforceable, and particularly the mandatory assistance of a lawyer. All these elements lead to the conclusion that the Belgian summary order for payment procedure is a burdensome, inefficient, costly, and not frequently used procedure for creditors to obtain relief in small and simple matters. According to Closset-Marchal, the psychological perception about this ex parte procedure is also a fundamental reason for its failure. From the beginning and because of its unilateral and concise character, the Justices of the Peace paid extra attention to the rights of the unfortunate and weak debtor, thereby undermining the goals of the procedure. 112 It is therefore no surprise that the 2002 Green Paper concludes that 'due to some structural defects (e.g. the payment order has to be preceded by a formal notice), the procédure sommaire d'injonction de payer procedure has turned out to be more cumbersome than ordinary civil proceedings and has, therefore, not met broad acceptance among legal practitioners'. 113 In the course of the years, many proposals were launched to amend the summary order for payment procedure. 114 Particular attention should be paid to the proposals made after the introduction of the European order for payment procedure. In August 2007, a legislative proposal was submitted to the Belgian Senate. 115 In March 2008, some amendments were proposed in order to harmonise this proposal with the new European procedure. 116 For example, it was suggested to adjust the scope of application of the Belgian summary order for payment procedure to its European counterpart. The same was suggested regarding the role of the court and the term within which the court has to render a decision. In June 2008, the amended proposal was accepted by the Justice Commission of the Senate 117 and later by the Senate itself. 118 In the Belgian House of Representative, a series of new amendments was suggested, 119 which was followed by an elaborate report by the Justice Commission. 120 The discussion in the House revolved around suggestions to depart from the European proce-dure, for example, by excluding the consumer/debtor from the Belgian summary order for payment procedure. In May 2009, the Belgian Council of State gave an advice about the proposal. 121 Its main concern was the lack of coherence between the Belgian and the European procedures. It concluded that a constitutional problem could emerge when the national procedure is more complicated, less efficient, and more expensive than the European transnational procedure. In May 2010, and because of the end of the legislature, the legislative proposal was dropped. 122 In March 2014, the Belgian government submitted a proposal to the House. 123 The proposal first of all wanted to transpose Article 10 of the 2011 Directive on Late Payments into national law. 124 According to this provision, the Member States must ensure that an enforceable title can be obtained, including through an expedited procedure and irrespective of the amount of the debt, normally within 90 calendar days of the lodging of the creditor's action or application at the court or other competent authority, provided that the debt or aspects of the procedure are not disputed. The proposal also aimed at harmonising the Belgian procedure with its European counterpart. Finally, the proposal wanted to introduce a preliminary, mandatory, and contradictory conciliation phase before the actual summary order for payment procedure. It wanted to maintain the prior demand for payment. Because of the end of the legislature, this proposal was also dropped in April 2014. According to Samyn, Belgian policy makers merely strive for an amelioration of the Belgian summary order for payment procedure. This is done very inconsistently: an advantage for one is a disadvantage for the other. Moreover, these proposals ignore the European context, in the sense that the European order for payment procedure, that is directly applicable in Belgium, requires a 'mirror procedure' in national law. Only this avoids an inequality between foreign and national creditors. The latter are disadvantaged vis-à-vis the former, because they do not have an efficient procedure at their disposal. 125
Possible Recovery Procedure for Unchallenged Claims
In his 2015 Justice Plan, the new minister of Justice Koen Geens announced a reform of the summary order for payment procedure. The goal is to make it more efficient. 126 At the end of June 2015, the government submitted a legislative proposal to the House of Representatives to amend a series of civil procedural rules. 127 Part of this proposal deals with the recovery of unchallenged claims and the introduction of a new simplified recovery procedure. However, the existing summary order for payment procedure (as discussed above) remains in force and will not be amended. The same is true for the European order for payment procedure, although the government predicts that the new (and more efficient) national procedure will also be used for cross-border cases. It has to be underlined that to date (July 2015) this is just a proposal. The legislative process still has to play out. On the one hand, reference is made, once again, to Article 10 of the 2011 Directive on Late Payments. On the other hand, and as already mentioned above, 128 it is noted that the current summary order for payment procedure does not meet its goals. There are very few cases, and compared to an ordinary civil procedure, it is not really a summary procedure, as the description above illustrates. The government also refers to the overload these cases cause for judges who are simply used to issue an enforceable title. This is not part of their core task, namely adjudicating disputes. Therefore, the government wants to introduce an administrative recovery procedure, instead of a jurisdictional procedure (which the summary order for payment procedure is). The recovery of unchallenged claims should, in a first phase, be kept outside the courts. In order to surround this procedure with guarantees regarding expertise and independence, a key role will be played by bailiffs (huissiers de justice) and the Belgian National Chamber of Bailiffs. The proposed recovery procedure for unchallenged claims is composed of four steps. 1. In the first step, the bailiff sends an order to pay to the debtor with a copy of the relevant pieces of evidence (showing the unchallenged nature of the claim) and an answer form. 129 The order has to contain, among others, a clear description of the claim and the amounts that are being claimed from the debtor, a summons to pay within 1 month and the modalities to pay. 2. In the second step, the debtor has 1 month to pay or to ask for payment facilities or to challenge the claim (wholly or in part) by using the answer form. In the latter case, the debtor has to state the reasons why he or she challenges the claim. A non-motived challenge is seen as an absence of challenge. 3. As a third step, the procedure is cut short for the debts that are paid or that are challenged. In the latter case, the creditor is free to initiate an ordinary civil procedure. If, in a procedure on the merits of the case, the challenge as formulated by the debtor is clearly unfounded or unreasonable, the debtor can be condemned to a fine for abuse of process. 4. As a fourth step, an enforceable title is issued in case the debtor does not react in time or if there is no agreement on payment facilities. At the request of the creditor, the bailiffs draws up a procès-verbal of nonchallenge that is declared enforceable by a judge who is part of the management committee that deals with the publication of attachment orders. The enforcement is suspended if the debtor initiates a judicial procedure, which he or she can by using a petition (not a writ of summons).
The procedure and its scope are surrounded by a number of safeguards. First, the procedure can only be used for unchallenged claims. Once a claim is challenged, the ordinary procedure applies and a judge will have to adjudicate the dispute. Second, the scope is limited to commercial claims and debts, in the sense that the creditor and the debtor have to be registered at the Central Enterprise Databank. Are excluded from the scope of application: public debtors, private (or non-commercial) creditors and debtors, insolvency procedures, and most tort claims between private (or non-commercial) parties. 130 Third, the interests and penalties are legally capped at 10% of the claim. 131 Fourth and finally, the procedure can only be initiated by a lawyer. 132 The Belgian National Chamber of Bailiffs will create an electronic database that will be called Central Register for the Recovery of Unchallenged Claims. All decisions relating to the aforementioned procedure will be registered in this database. Bailiffs will be able to consult it for every creditor and debtor.
3 The 'Age of Austerity' and Relief in Small and Simple Matters
In Belgium, relief in small and simple matters can be obtained before the Justice of the Peace. This small claims court, that has general jurisdiction over all claims that do not exceed € 2.500, is an easily accessible court, in the sense that a petition can be used to bring a claim and pro se litigants are common and allowed. However, the judiciary is under constant pressure. For many deca-130. Exceptions are tort claims that are laid down in an agreement or I.O.U. and tort claims dealing with joint ownership. 131. As a general rule, the judge has the discretionary power to reduce the contractual interests and penalties. 132. Under the motto that the lawyer is the first judge.
des, austerity has been important issue in the Belgian justice system. There has always been a general perception and even conviction that the system is always underfunded. Recent examples are the non-or late payment of court-appointed experts, refusing to declare vacant judicial mandates, cutting back on the number of clerks, not investing in IT and digitisation, etc. One notable example are the budgetary constraints on legal aid, 133 which is vital in small and simple matters. According to the Belgian NICC, 134 the number of legal aid cases (i.e. second-line judicial assistance 135 ) has doubled over the years. In average, the costs have risen with 8% to 9% per year. In 2012, the legal aid system costed € 78 million. This is three times more than in the beginning of the nineties, when the budget was € 20 million. In 2013, the government came up with some proposals to tackle this budgetary explosion. For example, it was suggested that young lawyers should be obliged to do at least five legal aid cases for free. Big law firms could do the same and would get in return a pro bono label from the government. Another proposal was to charge legal aid litigants a minimum fee of € 30. To date, none of these proposals have been turned into legislative proposals. The current summary order for payment procedure, which was introduced in 1967, clearly did not meet its goals. 136 Statistics are low, and there is constant scholarly criticism, not only about some of the technical rules (e.g. the financial threshold, the prior demand for payment, the impossibility to obtain a decision that is provisionally enforceable, and the mandatory assistance of a lawyer) but also about its acceptance by the public. Many proposals were made to amend the procedure. To date, all of them failed, also because the European context is completely ignored. Recently, the government proposed a new recovery procedure for unchallenged claims that would exist beside the existing summary order for payment procedure. Most interestingly, the government wants to keep the recovery of unchallenged claims outside the courts. It should be an administrative procedure with a key role for the bailiff. The latter could be seen as part of a new and general trend: keeping small and unchallenged claims outside the judiciary and providing for cheaper and more efficient alternatives. The judiciary should fall back on its core task: adjudicating complex disputes. In 2011 and regarding small consumer claims, the Federal Public Service of Economy launched Belmed (Belgian
